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NOHATUE N 3HAYEHWUE PUCKA B rPAXXOAHCKOM NPABE

© 2022 Topon Cepreit CepreeBuy*
CTYZEHT
Camapckuit rocyaapCTBEeHHbIN 3KOHOMUYECKUI YHUBEPCUTET
E-mail: torop.99sk@mail.ru

Knroueenle crioea: puck, rpaxaaHckoe Npaso, CyObEKTUBHbIIA hakTop.

PVCK B rpaaaHCKoM NpaBe Ha CerofHsLLIHUA AeHb He MEET eOMHOTO MOHMMAHUS B Hay4HOM
cooblectse. OTCYTCTBYET Takke eAnHOe MOHMMaHKe PUCKa Kak rpaxaaHCKO-NPaBOoBOM KaTeropun B
cyneGHO NpakTKe, B CBSI3W, C YEM 3TO MOPOXAAET HEOAHO3HAYHOCTb, MHOTOMONAPHOCTb TPAKTOBOK
pucKa, Ucxoas M3 CyObEeKTUBHBIX (hakTopoB. B cTaTbe paccMaTpuBaloTCs pasniyHble KOHLENLMN
pucka. [laeTcsa oLeHKa W KpUTMKA CYLLECTBYIOLLMX KOHLIENLMIA NOHSTUS pucka. MpepgnaraioTcs peko-
MEHZaLm Mo YCTPaHEHUIO HEOMpeAeNEHHOCTY B 3aKOHOaTeNbCTBe.

lMoHsTMe prcka B rpaxkaaHCKOM NpaBe MMeeT AOBObHO O6LIMPHOE U HEOAHOPOAHOE
TONKOBaHWE. JTO CBA3AHO C TEM, YTO rPaXAaHCKMM 3aKOHOAATEeNbCTBOM He 3aKpenieHa
HopMa-aeduHLmMA, onpegenstowas puck. Mexay Tem, B Hay4HOM COOBLLECTBE MOHATMIO
PUCK B rPaAaHCKOM NnpaBe [aloT pasHble TPaKToBKW. Tak, Hanpumep, TaHes B.M. ytBep-
XOQET, YTO PUCK B rPAXIaHCKOM MpaBe - 3TO CMCTEMOODPa3yIoLLNiA ANEMEHT, KOTOPbIN N03-
BONSIET peanun3oBaTb NnbepanbHbIi, CBOOOAHbIN PbIHOYHbIA MEXaHW3M B NpeanpuHAMa-
TENbCKOM NMPaBe U BbICTYNAET CAEPXUBAIOLLEN KaTeropuei'.

MueHune TaHeBa B.M. umeeT npaBo Ha CyLLecTBOBaHWE, OfHAKO, Ha MOV B3rMsif, He
OTpaxaeT NpaBoBYIO NPUPOAY NOHATUS pUCKa B rpaxaaHckoM npase. CyLecTByIOT M 0TNY-
Hble OT yKa3aHHOW No3uLMK TOYKW 3peHust. Tak, Hanpumep, Bokos U.A. yTBepxaaert, 4to
PUCK B rPa4aHCKOM MpaBe - 3T0 HenoCpeCTBEHHO OOBEKTMBHO CyLUECTBYHOLLAs onac-
HOCTb HaCTyNneHus Kaknx-nbo HebnaronpusaTHbIX MK BPEOOHOCHBIX NOCAELCTBUA B pe-
3ynbTaTte B3ATUA Ha cebs 0653aTeNbCTB, NPeayCMOTPEHHbIX rPaXaaHCKO-NpaBOoBbIMM OT-
HOLLEHWAMM, W B JanbHEMLEM He 3aBUCUMO OT CYObEeKTUBHOWM CTOPOHbI HACTYMMeHUs no-
CNEeACTBUN UMK NPUYMHHO-CNEACTBEHHON CBSA3M BO3HWUKHOBEHWS 3TUX NOCNEACTBUI MO He
3aBycsLLein oT cybbekTa 0BCTOATENbCTB, HE MCKITKOYAIOLLMX OTBETCTBEHHOCTb 3@ HapyLue-
HUs 0653aTeNbCTB, B3ATbIX HA Ce051 OAHOM M3 CTOPOHZ.

C paHHbLIM aBTOPOM § COTNAceH NOMHOCTbLIO, TaK Kak ero MHEHWE OTpaxaeT camy CyTb
puCKa Kak BO3MOXHbIX OOBEKTVBHBIX MOCMELCTBUIA, KOTOPbIE MOTYT BO3HUKHYTb, HE 3aBi-
CUMO OT CyObEKTUBHOIO BMUSIHUS OJHOMN U3 CTOPOH. TpMEpOM prcka MOXET ObiTb crieay-
towast cutyauws: MpaxaaHu A u rpaxpadud b 01.01.2022 3akntounnu forosop 3amma, co-
rMacHo KOTOpOMY rpaxaaHnH A obs3yetcs nepedatb rpaxaaHuHy b B 3aém aeHexHyio
cymmy B paamepe 10 000 pybnei, a rpaxgaHud b 06si3yeTcs BEpHYTb ykasaHHy CymMmMy

* HayuHbiit pykoBogutens — Kot MapuHa KoHCTaHTMHOBHA, KaHOWAAT OpUONYECKNX HayK,
poueHT, Camapckuil rocyapCTBEHHbIA 3KOHOMUYECKUA YHUBEPCUTET.
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01.02.2022. B cpok rpaxgaHuH b He cmor BbINONHWTL CBOW 06513aTeNLCTBA N0 AOTOBOPY,
COCMaBLLUMCh Ha TO, YTO eMy He BbINMaTUIM 3apniaTy, 1y Hero HET peanbHO BO3MOXHOCTY
BEPHYTb JEHEXHbIE CPEACTBA, HO MPM 3TOM, OH HaMepeBarcs BEPHYTb JEeHEXHbIE CPEACTBA
B CpOK. BcnieacTame npocpoyky OH ByeT BbIHYKAEH BbINIATUTbL NPOLEHTHI, NPeayCMOTPEH-
Hble 4OrOBOPOM 3a MPONYCK CPOKa BO3BpaTa AEHEXHbIX CPELCTB, TO CTb B CBA3N C Hapy-
LeHNeM B3sTbIX Ha cebs 0bs3aTensCTB. Ha gaHHOM npuMepe BUAHO, YTO OOBEKTUBHO
rpaxgaHuH b He Mor BbIMONHWTL 0BA3aTENLCTBA MO LOMOBOPY B CPOK, TaK Kak TOYHO He
3Han, yto emy 3agepxart sapnnaty. OgHako Npu 3akmoyeHun Joroeopa, oH 6pan Ha cebs
PUCK HEBBINONHEHS 0053aTeNbCTB B CPOK B BUAE YNNaThbl NPOLEHTOB. TO €CTb OH MOHMMAn,
YTO He 3aBMCMMO OT CYOBLEKTMBHOTO XapakTepa BbIMOMHEHUs 0653aTensCTB, HanpuMep,
NpsiMOe HapyLueHne 0653aTenbCTB, B BUAE HEXEeNaHUs NnaTuTb LieneHanpaBneHHo, uMest
pearbHYI0 BO3MOXHOCTb UMK Xe, KaK ykasaHo npu 06bEKTUBHON HEBO3MOXHOCTY, OH B Ni0-
Bom cryyae npu HEBLINONHEHMM 00513aTENLCTB, AOCTOBEPHO 3HAN 1 MOHMMAT, YTO MOHECET
3a 9T0 OTBETCTBEHHOCTb.

lMpeacTaBuTeny HayyHoro coobLecTBa ONPEREnsoT PUCK Kak cucTeEMY CyDbeKTMB-
HbIX M 06 BEKTUBHBIX (DAKTOB 1 MPU3HAKOB, COOTHOCALLMECS B rPaX4aHCKO-NPaBOBbIX OTHO-
LUEHWsIX, B pesynbTaTe Yero bbinv BbiBEAEHb! KpUTEPUM (DEHOMEHA PUCKA, 3aKITioHatoLLMecs
B TPEX TEOPUSIX PUCKOB. TaK, Ha CErOAHSILIHWIA AeHb CYLLECTBYET TPU TEOPUM CYLLHOCTY
pucka. A IMeHHO cyObeKkTUBHas Teopusi, 0BbEKTUBHAS TOPUS U CMeLLaHHas Teopuss,

MpencraButenu 06beKTUBHON Teopun, Takue kak ManernH H.C., Cobuak A.A., KoObl-
wes O.A., CYNTAIOT, 4YTO PUCK - ITO HACTYMNIEHNE UMK CTeYeHne 0BCTOATENLCTB, YXyaLato-
LYMX MOMOXKEHME CTOPOH UMW CTOPOHbI, 0BpasyloLLMe UMYLLECTBEHHBIE NOTEPHY.

[laHHas Teopust LOBOMBHO NparMaTuyHa 1 He MOXeT ObITb HE BEPHOM anpuopu, no-
CKOIbKY OHa OCHOBaHa Ha 3aKoHe. Y4eHoe CooBLIECTBO MCXOAMT U3 TOFO, YTO B 3aKOHOAA-
TENbCTBE NPSMO YKa3aHHO 0 PUCKe Kak 0B 13MeHeHMM 0BCTOATENLCTB, KOTOPOE NOPOXLAET
NOCNeACTBYS, Kak, Hanpumep, B CT. 451 [K PO «puck criyyainHon HEBO3MOXHOCTI UCTIOMHE-
HWS OroBopoBy, unn B cT. 769 MK P®, «puck rpaxgaHCKko-NpaBoBOi OTBETCTBEHHOCTUY.
[laHHble HOPMbI OTOXOECTBNAOT HAaNU4Me UMYLLECTBEHHbIX MOTEPb C HACTYMNEHUEM He-
BrnaronpusiTHbIX 06CTOATENLCTB, HApPYLUAKLMX YCIIOBMUS JOrOBOpA.

CybBekTBHas e TEOPUS PUCKOB B rpaxAaHCKOM MpaBe OCHOBaHa Ha NCUXMYECKOM
OTHOLLEHWM NLA K B3ATbIM Ha cebsl 00513aTenbCTBaM, UX UCTIOMHEHNS, OTHOLLEHUS €ro K
HUM, a Takke KOHKPETHO K y4aCTHWUKaM rpaxaaHCKO-NpaBoBbIx OTHOLWEHWA. [JobpocosecT-
HOCTb, OTBETCTBEHHOCTb, HEOPEXHOCTb, BE30TBETCTBEHHOCTb, HEBHUMATENBLHOCTL - 3TO
BCE OTOXAECTBNEHME CyObEKTUBHBIX MHAMBMAYANbHbIX (PAKTOPOB OTHOLLEHUS CybbekTa K
B3ATbIM Ha cebs obs3atenscTBam. Ero NMYHOE OTHOLLEHWME K BO3HMKLINM OBBEKTMBHLIM
hakTopam, ero xenaHue n HeXeNaHWE YCTPAHEHWS! NPENATCTBUNA ANS BbINOMHEHUS CBONX
obsi3aTenscTss.

CybBekTBM3M B rpaxaaHCKuX OTHOLLEHWS NPOSBISETCS Be3ae v BCogy. Hanpumep,
rpaxganuH «O» 3aHsn 50 000 pybnei ceoemy opyry rpaxgaHuHy «H», o yem bbina cocrae-
neHa pacnucka. Tak, COrmacHO YCroBusM, rpaxaaHuH «H», gomkeH Obin He nosgHee
10.02.2022 BepHyTb CymMMy, KOTOpYLO eMy Obina nepepana. OpHako rpaxaaHiH «Hy He Bep-
HYN B CPOK AEHEXHYI0 CyMMY rpaxaaHuHy «O», COCNaBLUMCh, YTO Y HEFO B AaHHbIA MOMEHT
HET BO3MOXHOCTM BEPHYTb, NPW 3TOM, UMes peanbHY0 BO3MOXHOCTb, rpakgaHuH «Hy npo-
CTO He 3ax0Ten B AaHHbIA MOMEHT paccTaBaThCs CO CBOMMM JEHEXHbIMI cpeacTBami. He-
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XenaHue 0TAaBaTh AeHEeXHbIE CPeACTBa - 3TO UCKMIOUUTENBHO NPOsSiBNEHNE CyObEKTUBHOMO
thakTopa. [aHHblit hakTop He SBASETCS MCHEPNbIBAIOLMM 1 HE 3aKaHUMBAETCS TONBKO Ha
[aHHOM npuMepe.

lMposiBneHne cy6bEKTUBHOTO (pakTopa MOXKET BbIPaXaTbCA W HA HayanbHOM aTane
COrnacoBaHN1s AOroBOpa K eLlle He BOSHWKLLMM IPaXaaHCKO-NPaBOBbIM OTHOLLEHUSM. Tak,
Hanpumep, 000 «Pomallkay € rpaxgaHnHOM «Y» 3aKMi4MnM AOroBop BO3ME3OHOTO OKa-
3aHWs YCNyT, COMMacHO KOTOPOMY rpaxaaHuH «Y» [OMKeH OCyLLecTBUTb paboTy, TO ecTb
ybpatb cHer Bokpyr agMuHucTpatueHoro 3gaHus OO0 «Powmalkay, 3a yto OO0 «Po-
MaLLkay, JOMMKHO ocyllecTBUTb onnaTty B pasmepe 10 000 pybnein. Pabota Gbina Beinon-
HeHa B cpok, ogHako OO0 «Pomaluka» 0Tka3anoch BbinnaynBaTh AEHEXHbIE CPeacTea
rpaxgaHuHy «Y», COCNaBLUNCh Ha TO, YTO B HACTOSILLME BPEMS KOMNAHWS UCMbITbIBAET (hu-
HaHCOBble TPYAHOCTW N HE MOXET OCYLLECTBUTbL pacyeT. [pn 3TOM Ha NPOTSHKEHUM BCETO
BpemeHn OO0 «Pomallka» UMeno BO3MOXHOCTb OMNaTUTb BbIMOMHEHHYHO paboTy.

Cy6BeKTMBHOCTb B rpaaaHCKO-NPaBOBbIX OTHOLIEHUSIX COCTABMSET OrPOMHBIA Nnact
pasnnYHbIX CUTYaLMiA, IMYHOTO BOCTIPUSITUSI CTOPOHAMU NOpSiAKa BeAEHWS e B rpaxaaH-
CKuX OTHOWEHNSX. CYyOBEKTUBHOCTL JOBOMBHO MHOIOrPaHHa, Tak kKak MMEHHO OTHOLLEHNS
Mexay NoabMy 1 POPMUPYIOT MaTepUasnbHy0 OCHOBY rPaxgaHCKoOro 3akoHoAaTeNbCTBA U
NpaBoBoro perynupoBaHusi. CyObeKTMBHOCTL B rpaaaHCKoOM NpaBe [OBOMbHO HEOAHO-
3Ha4Ha W He OBHOPOAHA, W TPeDyEeT AanbHENLLEro HayYHOTO MCCNEA0BaHMS.

B HacTosiume Bpems 3akoHopaTenem He chOpMynMpOBaHO MOHATUE pUCKa, YTO Mo-
pOXOAeT ero pasniyHbIe TPAKTOBKM 1 HE CocobCTBYET (DOPMUPOBAHNIO €ANHON CyLe6HON
NpaKTUKW NO 3TOMY BOMPOCY. B cBS3n ¢ 3TUM cunTaem HeoOXOAMMbIM PACCMOTPETL BOMPOC
0 3aKpenneHuy HOpMbl, ONPEAENSIOLLEN NOHATUE PUCK, YTO YCTPAHUNO Obl CYLLECTBYIOLLYIO
NpaBOBY0 HEOMPEAENEHHOCT.
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Risk in civil law today does not have a common understanding in the scientific community, in
law enforcement practice. There is no common understanding of risks in judicial practice, and therefore
this gives rise to ambiguity, multipolar interpretations of risk based on the personal convictions of the
courts. The article discusses various concepts of risk, its essence. The points of view of representatives
of the scientific community are studied, the analysis of risk theories is carried out. An assessment and
criticism of the existing concepts of the concept and essence of risk is given. Recommendations are
offered to eliminate uncertainty.
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